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Insurers: delay unreasonably in 
paying out a bona fide insurance 
claim, and it will cost you.

That is the essential thrust of s13A(1) of 
the Insurance Act 2015 (the “IA 2015”). 
It provides that a term will be implied 
into every contract of insurance to the 
effect that if the insured makes a claim, 
the insurer must pay any sums due 
within a reasonable time. If an insurer 
breaches this term the remedy could 
include substantial damages above 
and beyond the simple enforcement of 
the contract of insurance.

The provision took a slightly circuitous 
route into English law introduced as 
it was by s28 of the Enterprise Act 
2016 (the “EA 2016”). The reason a 
statutory provision was needed at all 
is because, at English common law, 
an insured could not bring a claim for 
damages suffered as the result of delay 
in payment of a claim (cf. a claim for an 
indemnity under the insurance policy). 
But all that has changed since 4 May 
2017.

Will s13A provide some solace to 
COVID-19 affected policyholders?

The news is presently awash with 
stories about the insurance market 

closing ranks on COVID-19 claims, 
and leaving insureds guessing as to 
whether claims will be accepted or not. 
Enquiries are already coming in on a 
wide array of nascent disputes. So, will 
s13A be of any help to the multitude of 
policyholders who have suffered what 
they consider to be insured losses as a 
result of the COVID-19 pandemic? 

One of the potentially thorny issues 
is what a “reasonable” time (that 
ubiquitous phrase in which lawyers 
so often find solace) means when 
deciding whether an insurer has 
dragged its feet in paying out any 
sums due in respect of a claim. Some 
guidance may be found in Australian 
case law where an equivalent provision 
has been in forced for some time. 

Section 13A(3) of the IA 2015 cites four 
specific factors that should be taken 
into account, against a background of 
the question being one that depends 
on all the “relevant circumstances” 
(another draftsman/woman favourite) 
of any particular claim. The four 
specific factors are:

a. The type of insurance

b. The size and complexity of the 
claim

c. Compliance with any relevant 
statutory or regulatory rules or 
guidance

d. Factors outside the insurer’s 
control.

The key takeaway from s13A(3) must 
be that there are unlikely, certainly any 
time soon, to be any hard and fast rules 
about whether an insurer has delayed 
unreasonably. That uncertainty may 
though, in fact, assist insureds because 
it is only the insurer who will be taking 
the risk that they fall foul of s13A. One 
would think that many insureds will 
advance a claim under s13A in any 
action to enforce an insurance contract. 
If insureds have suffered losses as the 
result of a failure to pay out, what do 
they have to lose? The pressure will 
be on the insurer in every case a claim 
is made to question at the outset of 
proceedings: “Should I really be fighting 
this?”. 

That is a fortiori the case when, in 
the context of claims made within 
the COVID-19 pandemic, the risk to a 
business’s viability, and hence the likely 
scope of a damages claim should a 
legitimate insurance claim not promptly 
be paid, may well be significant. In 
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some cases, it will be a case of survival 
of the business, or not. 

But s13A(3) also makes it clear that 
factors outside of the insurer’s control 
can be taken into account. Insurers may 
turn to the COVID-19 pandemic itself 
as a reason for delayed claims handling 
/ decision making. But it is difficult 
to see how this will be a complete 
answer. There will be some categories 
of claims, perhaps those made under 
near standard forms, where relatively 
quickly it will become apparent 
whether cover exists or not. There 
may well be a tipping point at which a 
legitimate period of time to acclimatise 
to the COVID-19 situation, and the 
myriad claims created, gives way to 
a policy of denying or delaying claims 
simply to stave off the inevitable. No 
doubt healthy doses of extended 
disclosure under Practice Direction 
51U will be deployed to delve into the 
decision-making processes insurers will 
be using. 

Section 13A(4) provides insurers with 
a defence of “reasonable grounds” 
for disputing the claim. This is also 
potentially important for COVID-19 
cases which may turn on difficult and 
novel coverage issues. It may not be 
viewed as per se unreasonable for an 
insurer who ultimately loses a case to 
have decided to take it to trial.

And then what are the limits on 
such claims? The usual concepts of 
causation and remoteness are likely to 
loom large. Quantification of loss may 
also prove to be a challenging area. If 
it is the insured’s case that its business 
has failed  entirely as a result of an 
insurer’s failure to pay out on a claim 
within a reasonable period, difficult 
questions will arise as to how to value 
the future profitability of a business, 
particularly if it is one that might have 
failed as a result of the pandemic in 
any event. In ordinary times, it would 
be foreseeable that many companies 
would be able to borrow to cover 
funds that insurers have unreasonably 
refused to pay out and would therefore 
be restricted to recovering their 
borrowing costs. The answer may not 
necessarily be the same today.

Check your policy

The benefit of s13A may not be open 
to all. 

In non-consumer contracts, the parties 
to an insurance contract can contract 
out of breaches of s13A by the insurer 
so long as they are not reckless or 
deliberate – see s16A of the IA 2015. 
Reckless or deliberate breaches are 
those where the insurer knows that it 
was in breach, or, did not care. So if it 
were the case an insurer had formed 
the view internally that a particular 
claim or type of claims  arising out of 
the COVID-19 pandemic is covered 
and should be paid, but payment out 
needed to be delayed for commercial 
or other reasons (perhaps a deterrent 
against a flood of further similar claims) 
there would be a real chance that the 
insured could still rely on s13A even if it 
has contracted out. 

Insureds should not delay either

Section 30 of the EA 2016 is also 
important, and easily missed. This adds 
a new s5A not into the IA 2015, but into 
the Limitation Act 1980. This provision 
imposes a one-year limitation period on 
claims made for breach of s13A of the 
IA 2015, with that period running from 
the time at which the insurer has paid 
out all sums due in relation to a claim. 
So, whilst many claims under s13A will 
be made before a claim has been paid 
out, if the situation is that a claim has 
been paid out, but late, the one-year 
period within which to bring a claim 
starts running as soon as those monies 
have been paid. 

Conclusion 

Will s13A give badly treated 
policyholders who have suffered loss 
as a result of failure to pay out on a 
claim a route to recompense? The 
truth is nobody can say with certainty 
because there are no reported 
cases, yet, in which s13A has been 
considered. That said, it is certainly a 
powerful element in an insured’s toolkit, 
both providing leverage on insurers 
to pay up and as a potential remedy 
if they do not. No doubt, however, the 
COVID-19 pandemic will provide the 
opportunity for the courts to have their 
say. 

Oliver Caplin

Oliver is ranked as a leading junior in 
Chambers & Partners and The Legal 
500. He has a broad commercial 
practice which particularly focuses 
on international trade, insurance, 
jurisdiction, IP/IT, and dry-shipping 
disputes. He is co-author of the 4th 
Edition of “Miller’s Marine War Risks”, 
published in 2020.

Read his online bio ›

Bulletin — May 2020

 twentyesssex.com

Sara Masters QC

A go-to silk for cases raising difficult 
jurisdiction and private international 
law issues, Sara’s practice extends 
to commercial disputes, (particularly 
complex multi-jurisdictional disputes), 
shipping and commodities, insurance 
and re-insurance, construction, 
energy and EU law (with a focus on 
competition and private international 
law).

Read her online bio ›

This article does not constitute, and should not 
be relied upon as, legal advice. The views and 
opinions expressed in this article are those of 
the authors and do not necessarily reflect the 
position of other members of Twenty Essex.

https://twentyessex.com/people/oliver-caplin/
https://twentyessex.com/people/sara-masters/

